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class of lawyers, embracing especially those who have some preten- 
sions to scholarship, to affect a peculiar reverence for the civil law, 
and those special systems which have sprung from, or are founded 
upon it ; and those who have made the maritime law and admiralty 
practice a specialty, naturally become enamored of the system to 
which they have devoted their studies; and not unfrequently 
manifest irritability and impatience if its authority is questioned 
or if it is more restricted in its application in this than in some 
other commercial countries. 

We confess a sympathy with this feeling to a certain extent. 
We like the maritime law and are fond of studying its authorities. 
We think it embodies juridical principles most just and rational ; 
and are glad to see it observed and applied in all cases where it 
can be without violating long-established rules of property and the 
received law of the land. But these we feel bound to observe at 
all hazards, until they are amended by valid legislation, or modified 
by the silent operation of changed circumstances and conditions. 
Whilst always fully alive to the progressive principle founded on 
the maxims, cessante ratione eessat et ipsa lex, and ratio est vita 
Juris, we deprecate that wild love of theory which would cut loose 
from all respect for precedent and authority, and introduce entire 
new systems of jurisprudence unknown to our predecessors and to 
ourselves except as subjects of curious reading and research for 
the purpose of aiding our knowledge of comparative jurispru- 
dence. 

Let maritime law be profoundly studied ; let its benign princi- 
ples be faithfully applied to all the cases which our own laws permit 
and allow to be done ; and if it is desirable to apply them still 
farther, and to modify and amend our own jurisprudence, let it be 
done in an orderly manner and by that department of the govern- 
ment to which it appertains to make and amend the laws. 



RECENT AMERICAN DECISIONS- 

Supreme Court of Errors of Connecticut. 
MERRIT MERWIN and others v. EZRA WHEELER. 

A strip of sandy beach, mainly valuable for its sand as an article of merchan- 
dise, was owned in fee by the plaintiffs, and the defendant claimed a prescriptive 
right to take sand ad libitum therefrom. Hdd, that evidence that the defendant, 
as one of the public, and not as incident to an estate in other lands, had taken 
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sand ad libitum from the beach, did not tend to prove an individual prescriptive 
right. 

Such an unlimited right to take the sand would be equivalent to full ownership 
and inconsistent with the plaintiffs' title in fee. 

A prescription, as well as a custom, to be valid must not be unreasonable. 

The right would be a profit d prendre and not an easement, and such rights must 
as a general and perhaps universal rule be prescribed for as incident to other lands, 
for tlie bene6t of or in connection with which the rights are to be exercised. 

The word " beach" has no such inflexible meaning that it must denote land 
between high and low water mark. 

It is not necessary that the court should order the parties called before taking 
the verdict of the jury. 

Trespass quare clausum fregit. The locus in quo was a sand- 
beach adjoining the waters of Long Island Sound, and the tres- 
pass charged was the taking of sand therefrom. The defence was 
that the beach was a public one and that the public had from time 
immemorial taken sand from it, and that the defendant had the 
right in common with the public. 

After the charge the jury retired from the court-room for con- 
sultation, and held the case under consideration during the re- 
mainder of the day and the day following, until 12J o'clock p. M., 
when they came into court, and by their foreman announced that 
they had not agreed upon a verdict. The court directed them to 
keep the case under consideration longer, and then adjourned to 
2 o'clock p. M. At that hour the jury came into court and re- 
turned a verdict for the defendant. 

Only one of the plaintiffs attended the trial and proceedings at 
any time, and that one left the court-house and went to his home 
at the time of the adjournment at 12| o'clock p. M. Neither of 
the plaintiffs was present when the jury came into court in the 
afternoon and rendered their verdict, and the plaintiff who at- 
tended the trial did not come into court till after the jury had 
rendered their verdict and been discharged from the case and 
were leaving the court-room. The plaintiffs had but two attorneys 
in the cause, and one of them was necessarily absent from the 
court during the day, engaged in the trial of a case in another 
court, held about twenty rods from the court-house, and was not 
present that day. The other was in attendance at court at 12J 
o'clock p. M., when he received a despatch summoning him from 
court. But he sent by a messenger a notice to the other counsel 
that he must leave. The messenger did not deliver this notice 
till after the verdict was rendered and the court adjourned. The 
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plaintiffs' other counsel would have attended at once if he had 
received the notice or had knowledge of the absence of his asso- 
ciate. The court had no notice of the absence of the plaintiffs' 
counsel, or of the absence of the plaintiffs, when the verdict was 
rendered. 

Sturgea and Child, for plaintiffs. — 1. It was the duty of the court 
to have had the plaintiffs called before the verdict was taken, and 
judgment should have been arrested because this was not done : 
3 Black. Com. 376; 1 Swift Dig. 773. And contrary also 
to precedent : The People v. The Mayor's Court of Albany, 1 
Wend. 36 ; Duncomb's Trials per Pais 257 ; State v. Hurlbut, 1 
Root 90. 

2. To gain a right adverse to the plaintiffs the defendant must 
have gained a title by prescription. This right is an individual 
right, and cannot be proved by a use on the part of the public. 
Nor would public use give the defendant any claim thereto : 
VVashb. on Easements 80 ; Perley v. Langley, 7 N. Hamp. 233 ; 
Selby V. Robinson, 2 T. R. 758 ; Washb. on Easements 77, 78, 
128, 129 ; Post v. Pearsall, 22 Wend. 425, 432 ; Cortelyou v. 
Van Brunt, 2 Johns. 357 ; Manion v. Creigh, 37 Conn. 462, 
464 ; Williams v. N. Y. <f New Haven B. B. Co., 39 Conn. 509 ; 
State V. Wilson, 42 Maine 9, 28; Bethum v. Turner, 1 Greenl. 
111. 

Beardsley, with whom was Seeley, contrd. 

Seymour, C. J. — The land in dispute is a sand-beach, about 
one hundred and eighty rods in length, four rods wide, and of an 
average height of four and a half feet above high water. It is 
connected with the upland on the east by what is called " Beach 
Lane, " and is bounded southerly by Long Island Sound proper, 
and on the west and north by a cove of salt-water flats, over which 
the tide rises and falls, but which seems to be private property. 

The defendant is sued for entering upon this sand-beach and 
carting away large quantities of sand, and that he did the acts for 
which he is sued is admitted. The jury, under the instruction of 
the court, found that the plaintiffs owned the premises in dispute 
in fee, and the verdict, which was for the defendant, must have 
been rendered for him on one of two grounds ; either, first, that 
the public had by long-continued user acquired the right to take 
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sand from the premises ad libitum,, or, second, that the defendant 
as an individual had by prescription acquired such right. 

It seems clear to us that the verdict cannot be sustained on the 
ground of an incorporeal right in the unorganized public to take 
the sand. Indeed the evidence offered by the defendant does not 
seem to be directed to the establishment of such a right, as distinct 
from the title to the land itself. The motion says " the defendant 
offered a large number of witnesses to prove that said beach was 
and immemorially had been a public beach ; that from time imme- 
morial the public had resorted to it, and passed and driven over it, 
and taken therefrom continually large quantities of sea-weed, sand 
and gravel, for use and merchandise, &c." This evidence was 
undoubtedly admissible as tending to show that the title and pos- 
session of the premises was not in the plaintiffs. It might tend to 
show that the sand-bank had never been included in any grant 
from the state, but was left a public beach, open to the common 
use of the public, like the sea itself and its shores. But the jury 
found that the plaintiffs owned the land, and the question is 
whether this public use proved, or tended to prove, an easement 
in the public to take sand from the plaintiffs' land, or tended to 
prove such right as a profit ci prendre. Now even if the unorgan- 
ized public is capable of taking such a right by grant or acquiring 
it by prescription, which it would seem they are not, we think the 
evidence is not adapted to the establishment of a subordinate right 
or easement in the premises. This subject is fully and learnedly 
discussed in Pont v. Pearmll, 20 Wendell 111, and 22 Wendell 
425, where all the cases bearing on the question are cited. 

The verdict then, if sustainable at all, must be justified on the 
ground that the defendant had an individual prescriptive right to 
take and carry away the sand from the plaintiffs' land. The 
evidence to prove such prescriptive right was " that the defendant 
for the period of twenty years had continuously and uninterrupt- 
edly taken sand and gravel from the portion of the beach in dispute 
for use and for sale; " that is, the defendant, to prove a prescript- 
ive right in himself, offered evidence showing that he had done 
precisely what the public had done ; that he, in other words, as 
one of the public, had taken sand from the beach ad libitum. He 
did this, not as the owner of other lands, for the benefit of those 
lands and as incident to an estate in such other lands, but in gross, 
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as one of the public, and not under any claim of individual right 
in himself other than as one of the public. 

We think this evidence did not show an individual prescriptive 
right in the defendant ; and, so far as it was received as tending to 
show such right, was inadmissible. 

It is further to be observed that the property in dispute appears 
to be valuable mainly and perhaps solely for its sand as an article 
of merchandise.' An unlimited right in the defendant to take and 
sell all the sand is therefore equivalent to full ownership, and is 
inconsistent with the title in fee of the plaintiffs. The claim of 
such a right in another's land by custom or by prescription is 
unnatural and unreasonable, and is not sanctioned by the law. If 
allowed, the whole beach would be at the defendant's mercy. A 
prescription, as well as a custom, to be valid must not be unreason- 
able : Claj/ton v. Corhy, 6 Adol. & El. N. S. 415, 422. 

Again, this right is prescribed for in gross, and not as appurte- 
nant to other lands. The right, if it exists, is a profit d prendre 
and not a mere easement, and such rights must generally and 
perhaps universally be prescribed for not in gross, but as incident 
to other premises for the benefit of which and in connection with 
which the rights are to be exercised : Grimstear v. Marlone, 4 T. 
R. 717. 

We therefore advise a new trial. 

The defendant, under the statute authorizing him so to do, has 
filed his bill of exceptions, claiming that the judge's charge at the 
trial was wrong in regard to the construction of the plaintiffs' 
deeds, and upon examination of the deeds in connection with the 
maps of the premises we think the judge was wrong in saying to 
the jury " that the sand-beach was by operation of law embraced 
in the conveyance, and that the title acquired thereby extended to 
ordinary high water-mark." 

The high-water mark referred to in the charge is that mark on 
the south side of the sand-beach. The deeds bound the land con- 
veyed " southerly on the beach," but it seems there are two 
southerly boundaries which may answer this description ; one is 
the sand-beach, the other is the Long Island Sound beach, namely, 
the space between high and low water mark on the south side of 
the sand-beach. There may perhaps be also another beach, 
namely, the space between high and low water mark on the north 
side of the sand-beach. The maps seem to indicate such a beach. 
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but the record does not distinctly show that it exists. We think 
it was competent to show by the other parts of the deeds and by 
the situation and use of the property, and also by proper parol evi- 
dence, which of the beaches was intended. 

We see no reason for holding that in law the beach means the 
shore of Long Island Sound, especially as the deeds do not bound 
the premises by the sound. The word " beach" has no such in- 
flexible meaning that it must denote land between high and low 
water mark. The premises in dispute are called either sand- 
beach, or beach simply without the prefix. The plaintiffs in their 
writ bound their premises southerly by "Long Island Sound," 
which would seem to be the natural mode of describing them in the 
deeds, if it had been intended that they should extend to ordinary 
high-water mark on the sound. 

Some other questions were made on the trial which it is unne- 
cessary to notice. One question of practice however was con- 
siderably discussed at the bar, concerning which it is proper, we 
think, for us to express our opinion. It is claimed by the plain- 
tiffs that the court ought to have made a formal call of the parties 
before taking the verdict of the jury. A practice formerly existed 
of making such call, but it has for many years been discontinued. 
The plaintiff may at any time become nonsuit before the verdict 
is taken, but if he neglects to avail himself of that privilege he 
must suffer the consequences. It is not the duty of the court to 
call the parties. They are bound to be present, and after appear- 
ance are presumed to continue their appearance until they ask to 
be called and to disappear. 

In this opinion the other judges concurred. 

I. The question discussed to some ex- country fifty years ago, with far more 

tent in the foregoing case, how far it is uniformity than at the present time, 

indispensable to call the parties, in a The English Abridgments do net always 

civil cause, before accepting the Terdict refer to this point, it being one of no 

of the jury, is one of considerable prac- great difficulty, where the routine of 

tical importance. If that formality is practice is so strictly adhered to as in 

regarded as indispensable it will neces- England; Petersdorff Ab. tit. Jury. But 

sitate the constant attendance of coun- we find one reported case, and there 

sel, until the verdict is rendered in court, may very likely be others, in the Eng- 

orthejurydismissed forfailure to agree, lish reports, where it is expressly de- 

We are inclined to believe that such clared that, where the jury retire to 

was the English practice, and probably consider their verdict, the attorneys of 

enough is, at the present day. For we the parties ought to remain in court to 

are quite confident it obtained in this hear it delivered : Daunilei/ v. Hi/cle, 6 



MERVIN V. WHEELER. 



607 



Jar. 133, in Exch. And we distinctly 
recall delays having occurred, fifty years 
ago or less, in waiting for the arrival 
of the counsel on both sides, before ac- 
cepting the verdict of a jury. And it 
seems to us this is the most regular and 
least objectionable course. For in every 
case where a jury returns into court 
agreed, in the absence of one or both 
the counsel of the parties, if the verdict 
is immediately accepted, it may turn 
■out that, by reason of some defect in 
the form of the verdict, or in the special 
findings, the judge may desire to send 
the jury to a further consideration of 
the case, and to give them further spe- 
cial instructions upon those points. In 
all such cases the counsel for both par- 
ties must regularly be present. For we 
have never known any court give fur- 
ther instructions to the jury, in the ab- 
sence of the counsel upon either side, 
however much it might be their fault, 
although it is said the practice in some 
quarters will justify even this. The 
court would naturally, one would think, 
sooner punish the counsel for contempt, 
in not giving proper attendance upon 
their business in court, and thus delay- 
ing the progress of the business of the 
court, than allow any such irregularity 
as the further charging of the jury, in 
the absence of the counsel upon either 
side or upon both. 

But we know that in more than one 
state besides Connecticut, it is not un- 
common to receive the verdict of the 
jury without calling the parties, or know- 
ing that their counsel are always pre- 
sent, upon the same ground taken in 
the principal case, that it is the duty 
of the counsel to be present, and the 
court may assume it will be performed. 
But we had always supposed that the 
practice was not strictly regular, but 
knowing of course, that if the party 
against whom the verdict was given in 
the absence of his counsel, suffered no 
detriment, he could prefer no available 
claim to have the verdict set aside, upon 



the mere ground of an informality in it 
being delivered in court in the absence 
of his counsel, through his own fault. 
We are inclined to believe this is the 
only ground upon which the omission 
of any well established formality injury 
trials can be justified, viz., that they 
are mere forms, and in no just sense 
conduce to securing the important ends 
of justice. 

The practice of the courts, it should 
be remembered, upon this and upon all 
other subjects, must of necessity con- 
form to the habits of counsel. In the 
large cities, where numerous courts are 
in session at the same time, the counsel 
are often called away, as soon as the 
cause is submitted to the jury, by other 
imperious demands upon their services. 
And if that is not the fact, it becomes 
practically impossible to keep the coun- 
sel in attendance upon the court a mo- 
ment longer than they are occupied in 
the trial of the particular cause. For 
the court, then, to be at the trouble to 
hunt them up every time the jury return 
into court, would entail an intolerable 
burden upon the court and its oflicers, 
and place the public administration of 
justice more at the mercy of the bar than 
would be altogether consistent with its 
proper influence upon the public respect. 
It may be said the courts should en- 
force the necessary rules of practice 
upon that subject, and not attempt an 
indirect compensation, by acting, in the 
absence of counsel, upon the presump- 
tion of their presence, when that is 
known to be the exception oftener than 
the rule. But in practice the latter will 
be found to be the only available reme- 
dy, since it is not easy, we might say 
not possible, to enforce any rules of 
practice whose necessity is not apparent. 
And as this rule of requiring the at- 
tendance of counsel, after the case is 
submitted to the jury, until the verdict 
is rendered in court, would not be of the 
least importance in one case in ten, and 
might sometimes require the attendance 
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of counsel, day after day, to no pur- 
pose, and at the serious inconvenience 
of counsel, it seems every way better to 
allow counsel to absent themselves after 
the case is committed to the jury, but 
upon their own peril, with the implied 
reservation, that the court will not al- 
low such absence of counsel to work se- 
rious detriment to the client, or produce 
a miscarriage of justice. We have oc- 
cupied so much space upon this first 
point, that we must be brief upon what 
was regarded at the trial as the import- 
ant question in the case. 

II. How far the facts tended to lay 
the foundation of a presumptive or pre- 
scriptive right to take sand from the 
beach in the manner tlie defendant did ? 
The minute distinctions in the phraseo- 
logy applied to rights claimed by pre- 
scription, are not of much practical sig- 
nificance at the present day. Whether 
we call the defendant's claim a custom or 
a prescription is not important. The 
main inquiry will always be, how far 
the use by defendant possessed the qua- 
lities upon which prescriptions or cus- 
toms are founded, or may lawfully be 
maintained ? 

1. The use must certainly be of a cha- 
racter to indicate a claim of right. For 
if not so, it will not affect the owner of 
the estate, out of which the prescriptive 
right is claimed, with knowledge or no- 
tice that the claim is of an adverse cha- 
racter, as against all counter claims of 
right. This was evidently not made to 
appear very distinctly in the principal 
case. The fact that everybody who 
chose went to the beach for sand and 
gravel, at all times, without rebuke, 
tended quite as much to show consent, 
or permission , on the part of the owners 
of the land, as it did any acknowledg- 
ment of the right in such persons to go 
and take sand and gravel at will ; per- 
haps more so. If the defendant had 
done this for the use of some particular 
piece of land in his occupancy, or if he 
had been the only one who did it, it 



would have had far more the appearance 
of being done under a claim of right. 
So too if there had been an annual ac- 
cumulation of sand, by force of the 
tides, which the defendant had annually 
removed, there would have been some- 
thing more definite and distinct in the 
act, as a claim of right. It might have 
more the appearance of a pj-ojit d pren- 
dre, as it is called in the books. 

But nothing almost could have been 
more indeterminate than the loose gen-, 
cral way in which the defendant, in 
common with all others, went to take 
sand and gravel from the beach ; not 
when he required it for some definite 
need or use, but at all times, either for 
use or sale, just when the mood took 
him. The transaction certainly had 
very much the appearance of being done 
because the owners did not choose to 
interfere, which is another form of ex- 
pressing permission or license, or else 
because the defendant claimed to be the 
owner of the beach, which does not 
seem to have been urged. The trans- 
action did not violate the civil law 
maxim applicable to the subject, necin, 
nee clam, nee precario, except in the lat- 
ter particular, that it seemed to be done 
by consent of the owner ; but that de- 
feated its operation as a basis of pre- 
scription. It must meet every particu- 
lar of the maxim in order to form the 
basis of prescription. The maxim seems 
to be restricted in its application, to 
rights which are of this incorporeal 
character. For the Statute of Limita- 
tions will bar the right of entry upon 
lands, notwithstanding the occupant 
may have originally entered by force, 
or even by permission of the owner, if 
the holding afterwards becomes adverse. 
The foregoing views are maintained in 
a large number of cases, too numerous 
to be here specifically referred to : An- 
gell on Watercourses, § 219, etseq., and 
cases cited in notes. 

2. It is equally essential to the crea- 
tion of a prescriptive right, that the 
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party, against whom it is claimed, 
should be shown to have acquiesced in 
the counter claim, for the requisite terra, 
the statutory limitation upon rights of 
entry upon land. This acquiescence im- 
plies, that the party against whom the 
right is claimed should, during the 
entire period, have been aware of the 
existence and exercise of such counter- 
claim. This may be shown by distinct 
notice to that effect, but where no such 
notice is attempted to be shown, as was 
the fact in the principal case, the point 
of acquiescence must be shown entirely 
by the nature of the acts done, and the 
manner in which they were done, as 
indicating a distinct and definite claim 
of right to do the acts, and to continue 
to do them, or else a merely precarious 
or permissive indulgence. So that in 
the present case, and in most cases of 
this character, the acquiescence, being 
matter of inference mainly, must de- 
pend entirely upon the acts done and 
the natural inference from, and* con- 
struction of, such acts. And where the 
claim and the acquiescence both depend 
entirely upon the nature of the acts done 
in the assertion of the claim, it would 
seem but reasonable that such acts 
should possess the character of clear 
and unequivocal acts of right and owner- 
ship. Rights of such importance to 
both parties, as are often attempted to 



l)fi maintained by mere use on the one 
side, and acquiescence on the other, 
should never be left to mere conjecture. 
It may be true, as said in Perrin v. 
Garfield, 37 Vt. 310, that, in general, 
the enjoyment of an easement is to be 
referred to a claim of right, but it is 
here said also, that where the act is en- 
tirely consistent with a mere temporary 
indulgence on the part of the owner, it 
may be treated as an exception to the 
general rule. We should be inclined, 
as before intimated, to state the gene- 
ral rule somewhat more strongly against 
the claimant than it is given above. 
The act should be of a character to 
rouse the apprehension of the owner at 
once, that it is done under a claim of 
right, or else his silence will not be 
regarded as an acquiescence in any 
claim which can ever ripen into right. 
The cases all agree that the user must 
be, in fact, adverse in order to raise 
the presumption of a grant : Trask v. 
Ford, 39 Me. 437. And in order that 
the claim be adverse, it must be known, 
as such, to the party against whom it is 
made. In other words there must not 
only be an adverse claim, but it must 
be acquiesced in, as such : Buy v, Ster- 
rett, 2 Watts 331 ; Bigelow, C. J., in 
Brace v. Yale, 10 Allen 444. 

I. F. R. 



Court of Appeals of Maryland. 

SUSAN WECKLER ». THE FIRST NATIONAL BANK OF 
HAGERSTOWN. 

Banks, like other private corporations, are confined to the sphere of action 
limited by the terms and intent of the charter. 

In inquiring into the power of a corporation to make contracts, it must be con- 
sidered, 1st, whether its charter, or the statute law binding upon it, permits or for- 
bids it to make such contract; or, 2d, may such power be implied as incidental to 
its existence ; or, 3d, is the contract foreign to the purposes of its creation. 

By sect. 8 of The National Bank Act, authorizing the incorporation of national 
banking associations, the kind of banking is limited and defined ; and, as the act 
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